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Overview of Biodiversity Stewardship (“Protected 

Area Expansion”)

 Biodiversity stewardship: is an approach to securing land in
biodiversity priority areas through entering into agreements with
private and communal landowners, led by conservation authorities,
with NGOs often playing a key supporting role.

 Objective: to conserve and manage biodiversity priority areas
through voluntary agreements with landowners.

 Biodiversity stewardship contributes to several broader
goals:

 Conserving a representative sample of biodiversity; 
 Involving landowners as custodians of biodiversity;
 Contributing to the rural economy;
 Investing in ecological infrastructure;
 Contributing to climate change adaptation and mitigation; and
 Supporting sustainable development.



Principles of Biodiversity Stewardship

 Biodiversity priority areas: Using systematic biodiversity planning
products, the biodiversity stewardship programme efforts must focus only on
high priority biodiversity areas, so as to ensure the best use of limited
capacity and resources.

 Voluntary commitment: Biodiversity stewardship agreements are
voluntary commitments between landowners/users and conservation
agencies, and can only be used when the landowner or land user is willing to
enter into an agreement. Landowners and land users are custodians of the
land and as such will continue to be the key users and managers of the land.

 Co-operative governance and partnerships: It is important to adopt a
landscape-scale approach when implementing biodiversity stewardship,
where cooperation across properties is necessary for effective conservation
management. In addition, the conservation authority will not be acting in
isolation and therefore may need to forge partnerships or practice co-
operation with various other governmental agencies, NGOs, landowners,
companies, etc.



Principles of Biodiversity Stewardship

 Contractual agreements: Formal agreements and legal contracts form the
basis of the biodiversity stewardship approach. Not all biodiversity
stewardship agreements are legally binding but relative to the biodiversity
value of the property, every effort should be made to secure the highest
possible category for a given site.

 Landowner focus: Landowner includes private and communal landowners
as well as the land user. The implementing agency must endeavour to
understand the landowner’s needs, issues and motivations for conservation.
During contract negotiations, every effort should be made to accommodate
these, whilst ensuring effective conservation management of the property in
question, and without compromising the resources of the Programme or the
integrity of the relevant biodiversity stewardship category.

 Landowner extension support: Once biodiversity stewardship agreements
are in place, the conservation authorities and its programme partners must
ensure that there is sufficient capacity and resources to provide ongoing
support to the relevant landowner.



Biodiversity Stewardship in the National Context

1. DEA provides the home for BDS – guidance and national coordination.

2. SANBI play a key advisory role, maintaining standards and best practice,

together with coordinating the TWG and the community of practice.

3. Biodiversity Stewardship should be rolled out at a provincial (SANParks) level.

WHY ?

 All Biodiversity Stewardship agreements needs to be approved / endorsed

by the provincial conservation authority.

 Declarations are finalised by the provincial MEC, and need to be coordinated

by the provincial conservation authority in accessing the MEC’s office.

 Regional structures – MEC’s office, conservation authority, Deeds office.

4. NGOs play a critical role in supporting the implementation of Biodiversity

Stewardship, as they are flexible, adaptable and often have good relationships

with landowners.

5. Which provinces have a coordination body of all these parties?



Introduction to the Relevant Legislation

Law Relevance

Environmental Law • NEM: PAA = Empowering Legislation.

Administrative Law • Declaration = administrative action.

Property Law • Conveyancing/notarial work.
• Description of Properties in the Declaration.

Contract Law • Landowner and MEC.
• Management Authorities.

Customary Law • Communities and Land Reform.

FICA • Prescribes requirements for engagements 
relating to property.

Mining Law • Section 48 of the MPRDA

Tax Law • Tax incentives

Remember: the people facilitating the declaration process
are usually versed in the law, let alone all of the above…



Introduction to the Relevant Legislation

CONSIDER - A proposed Nature Reserve…

• 1/3 of the land has recently been awarded to a community trust as
part of a land claim – the land claim was awarded subject to strict
conditions.

• 1/3 is owned by the company, XYZ (Pty) Ltd. The majority share of
this company is owned by ABC (Pty) Ltd. ABC (Pty) Ltd is based in
Zambia.

• 1/3 is owned by the local municipality and there is no title deed
available.

• Who are the owners?
• Who must provide their consent to the MEC for the declaration?
• What if the DMR objects to declaration, saying there is a mining right

over the land owned by the company?
• How does the municipality ‘sign’?
• What if the conditions of the land claim conflict with the proposed Nature

Reserve?
• How do we know that the municipality owns the land and that it is

described accurately?



Introduction to the Relevant Legislation
Environmental Law = Administrative Law

• PAJA: Administrative Action – a decision/or failure to take a decision taken by
an OOS in terms of legislation that adversely affects the rights of any person
and that has a direct, external legal affect.

• MEC’s decision to declare a PA = “administrative action”.

• Consider:

• MEC is not usually familiar with each site so he/she relies on the officials
facilitating the declaration to ensure that the information is accurate –
Does the MEC play too much of a cursory role?

• The MEC has no legal training, yet performs administrative actions which
may have significant impacts.

• MEC is unfamiliar with the declaration process itself.

Effectively – The MEC cannot meaningfully question the content of the
Notice he/she is asked to sign. The result is that the burden of ensuring
accuracy falls on the conservation agencies.



Introduction to the Relevant Legislation
Environmental Law = Administrative Law

• Oudekraal Estates (Pty) Ltd v The City of Cape Town and Others 2004 (6) SA
222 (SCA), an administrative action, even one that is unlawful, remains valid
until it is set aside by a competent court.

• Thus – if the declaration process or the Notice itself is incorrect/flawed, it
remains in force until set aside by a court. Is this good or bad?

• Good – if the process/notice has a minor error, the entire declaration
is not rendered invalid. The Notice can still be rectified without
having to start over. Court is also expensive, so it is unlikely that a
party will go to court over a small error.

• Bad – the Notice may have far reaching effects (eg: the wrong
property was declared) and will remain in force. Consider the Listing
Notice 3 of the EIA Regulations and the low threshold for an EIA.



Introduction to the Relevant Legislation

Ultimately – it is vital for the declaration process/notice to be 
accurate! 

• Consider who bears this responsibility?
• Consider the plethora of legislation that may apply?
• Consider the risks of issuing a defective Notice?
• Consider the budget allocated to enable and support declarations?

Now, consider the fact that certain activities (eg: mining) are DIRECTLY
affected by Protected Area declarations – these activities are normally
undertaken by private companies who have lawyers and money to find and
challenge declarations.

The Protected Areas declaration process is a complex legal 
process –

Familiarity with the law is key.



Purpose of Declaring a PA?

What constitutes a “Protected Area” under NEM: PAA (s9)?

• Special nature reserves, national parks, nature reserves* (including wilderness
areas) and protected environments*;

• World heritage sites;

• Marine protected areas;

• Specially protected forest areas, forest nature reserves and forest wilderness areas
declared in terms of the National Forests Act (1998); and

• Mountain catchment areas declared in terms of the Mountain Catchment Areas Act
(1970).

(* indicates the types of Protected Areas which will be covered in the training)

Why should areas be declared ‘protected’?

What’s the point…



Purpose of Declaring a PA?

Advantages of declaring an area as ‘protected’:

• Ecological benefits
✓ Areas with high biodiversity value are protected & conserved;
✓ Managed in accordance with an approved management plan; and
✓ Prohibits activities which do not align with conservation of the area.

• Financial benefits (Landowner)
✓ Tax deduction from landowner’s personal Income Tax (in terms of s37D Income 

Tax Act); and
✓ Municipal Rates exempted (in term of s17(1)(e) Municipal Properties Rates Act).

• Legal benefits
✓ Added layer of legal protection (eg: mining - see: s48 NEM: PAA and s48 

MPRDA*)
✓ Not discretionary;
✓ For private land, declaration “binding on successors of title” (meaning – the 

declaration has longevity as ‘new’ landowners are bound by the declaration.)



Example: Added layer of Legal Protection 

(Mining and NEM: PAA)

Section 48 NEM: PAA Section 48 MPRDA

(1) Despite other legislation, no person may 
conduct commercial prospecting, mining, 
exploration and production or related activities –
(a) In a special nature reserve, national park or 

nature reserve;
(b) In a protected environment without the 

written permission of the Minister of EA and 
DMR;

(c) In a protected area referred to in s9(b), (c) or 
(d).

(2) The Minister after consultation with the 
Minister for DMR must review all mining activities 
lawfully conducted in protected areas (s9(a), (b) 
and (c)) before the commencement of NEM: PAA.

(3) The Minister of EA, must in relation to mining 
activities described in (2) as well as where areas 
are declared after commencement, prescribe 
conditions so that mining can continue and not 
degrade the environment.

(1)Subject to section 48 of the National
Environmental Management: Protected Areas
Act, 2003 (Act No.57 of 2003), and subsection
(2), no reconnaissance permission, prospecting
right, mining right may be granted or mining
permit be issued..

(inserted in June 2013)

This means that after June
2013, the DMR could not issue
a mining right over protected
areas unless section 48 of
NEM: PAA had been complied
with…



Purpose of Declaring a PA?

Seems like a no-brainer…

Wait - there are a few complications…

• The area must have biodiversity value that is worth protecting.

• The process to declare the area is complex, costly, unfamiliar
and involves lots of signatories (government, private, NGO).

• There are some ‘obligations’ for the Landowner & provincial
conservation boards which must be considered….



Purpose of Declaring a PA?

Obligations (‘disadvantages’) of declaring an area as 
‘protected’:

• Management of the area must be in compliance with the approved
Management Plan (the ‘trade-off’);

• If the declaration is withdrawn – the rates and tax incentive which
were applicable due to the declaration, become payable by the
landowner.

Let us unpack the tax benefits and risks…



Purpose of Declaring a PA?

Question – how does an area become a 
‘Protected Area’ under NEM: PAA?

Section 12 NEM: PAA
(historic PA)

In terms of NEM: PAA 
statutory declaration 

process.



Purpose of Declaring a PA?

PA= Statutory Protection = formal statutory 
process

Question - Can land still have legal protection without following the NEM: PAA 
process?

YES – BUT only land that was historically protected and declared/proclaimed under 
legislation enacted before NEM: PAA. (Barberton Mines judgement)



Case Study: Barberton Mines/Barberton 

Mountain Land (Historic PA)

FACTS:
- 2006 the DMR granted Barberton Mines prospecting right (5 years) over 

the Barberton Mountain Land.
- 10 August 2011, Barberton Mines sought to renew their right. 
- Mpumalanga Tourism and Parks Association (MTPA) and others denied 

Barberton Mines access to their property stating that the prospecting right 
fell within part of a nature reserve or PE.

So they went to court…
- HC = Barberton Mines won
- SCA = MTPA won

SCA’s Broad Interpretation:
- First declared by Transvaal Nature 

Conservation Ordinance in 1985;
- Declared under Eastern Transvaal Parks 

Boards Act in 1996; and
- Schedule 4 of the Proclamation under the 

Mpumalanga Nature Conservation Act.

ConCourt refused Barberton Mines leave 
to appeal on 3 August 2017



Historic PA and NEM: PAA

Section 12 (“Deeming Provision”)

“A protected area which immediately before this section took effect was reserved or
protected in terms of provincial legislation for any purpose for which an area could in
terms of this Act be declared as a nature reserve or protected environment, must be
regarded to be a nature reserve or protected environment for the purposes of this Act.”

Section 1 – definition of “Nature Reserve” & “Protected Environment”:

a) An area declared or regarded as being declared in terms of section 23/28 as a
nature reserve/protected environment; or

b) An area which before or after the commencement of this Act was or is declared or
designated in terms of provincial legislation for a purpose for which that area could
in terms of s23(2) / s28(2) be declared as a nature reserve/ protected
environment…



Historic PA and NEM: PAA

Question

What does this mean in terms of completing the DECLARATION
PROCESS under the NEM:PAA?

• Issue a gazette Notice to ‘re-declare’ under NEM: PAA?
• Notarial Deed Endorsement?

Scenario: In 20 years time, NEM: PAA is repealed and replaced with another
Act with a similar provision to s12. The new Act requires ALL protected areas
to be notarially endorsed. What does this mean for all the PA which have not
been endorsed before the promulgation of the new Act?

*Hint – look at the transitional arrangements in the new legislation…

(Legal Principle – A person is required to comply with the laws applicable at
that time. )



“UNDERSTANDING THE NEM: PAA
DECLARATION/EXPANSION PROCESS”



Types of Protected Areas

Type National/ Provincial NEM: PAA

Special Nature 
Reserves

National Section 18 - 19

National Parks National Section 20 - 22

Nature Reserves 
(including Wilderness
Areas)

Provincial/ National Section 23 - 27

Protected 
Environments

Provincial/ National Section 28 - 30

Marine Protected 
Areas

National Section 22A – 22B



Nature Reserves

vs 

Protected Environments

Nature Reserves 
s23(2): NR may only declared to –

• Supplement the system of national parks;
• Protect the area if the area has:

• Significant nature features or biodiversity;
• Scientific, cultural, historic or archaeological interest;
• In need of long term protection.

• Provide sustainable flow of natural products and services for local 
community;

• Enable continuation of traditional consumptive uses; and
• Provide for nature-based recreation and tourism opportunities.



Nature Reserves

vs 

Protected Environments

Protected Environment
s28(2): PE may only declared to –

• To regulate the area as a buffer zone for conservation of special nature reserve, 
national park, marine protected environment, world heritage site and nature reserve;

• To enable owners to take collective action to conserve biodiversity and seek legal 
recognition;

• Protect the area if the area is sensitive to development due to its:
• Biological diversity;
• Natural characteristics;
• Scientific, cultural, historical, archaeological or geological value;
• Scenic and landscape value;
• Provision of environmental goods and services.

• To protect a specific ecosystem outside of a special nature reserve, national park, 
world heritage site and nature reserve ; 

• To ensure the sustainable use of natural resources; or
• To control change in land use in the area if the area is earmarked for declaration as 

national park or nature reserve.



Nature Reserves

vs 

Protected Environments

Let’s also look at section 48 of NEM: PAA & 
MPRDA

• Mining NOT PERMITTED in a NR.
• Mining ONLY PERMITTED in a PE if written approval 

is provided by the Minister of EA and Minister of 

Mineral Resources.



Nature Reserves

vs 

Protected Environments

Why is it necessary that we distinguish NR vs PE?

“with great power comes great responsibility”

Determines the complexity of the declaration process & the 
potential opposition

• NR = stronger protection = more rigorous declaration process.

• PE = lesser protection = simpler declaration process.

Let’s look at the declaration processes…



An Overview of the PA Declaration Process

(NR & PE)

Phase 1
“Pre-

Declaration”

Phase 2
“Declaration 

and Approval”

Phase 3
“Post-

Declaration”

Everything leading up to the publishing of
the final gazette Notice.

The publishing of the final gazette Notice
itself, assignment of Management
Authority and approval of the
Management Plan. (Administrative
Actions)

Everything that must happen as a result
of the final gazette Notice.



Nature Reserves

vs 

Protected Environments

Phases Protected Environment Nature Reserve

Phase 1

“Pre-Declaration”

• Landowner “consent” or 
“notice” (s28(3) NEM: 
PAA).

• Public Participation 
Process (s33 NEM: PAA).

• “written agreement” 
between landowner and MEC 
(s23(3) NEM: PAA).

• Public Participation Process 
(s33 NEM: PAA). 

Phase 2

“Declaration and 
Approval”

• Declaration Notice (s28(1) 
NEM: PAA).

• Appointment of 
Management Authority 
(s38(2)(b) NEM: PAA)

• Management Plan 
Approval (s39(2) NEM: 
PAA).

• Declaration Notice (s23(1) 
NEM: PAA).

• Appointment of Management 
Authority (s38(2)(a) NEM: 
PAA).

• Management Plan Approval 
(s39(2) NEM: PAA).

Phase 3

“Post-Declaration”

• Letter to DEA (s30 NEM: 
PAA).

• Letter to Registrar of 
Deeds (s36 NEM:PAA).

• Letter to DEA (s27 NEM: PAA)
• Letter to Registrar of Deeds 

(s36 NEM:PAA)
• Endorsement of Notarial 

Deed for private landowners 
(s35(3)(b) NEM: PAA).



Phase 1: Pre-Declaration



Phase 1: Pre-Declaration

Step 1 - Engage the ‘Landowner’

✓ NEM: PAA requires that the landowner be engaged with before the
declaration of a NR or PE.

✓ The category of such engagement depends on two components:

1. The ‘nature’ of the landowner; and

2. The ‘type’ of PA (NR or PE?) proposed to be declared.

Note: where State land is concerned, the State provides the same information
regardless of the ‘type’ of PA proposed to be declared. Thus, the ‘type’ of PA
proposed only affects the type of engagement for private landowners.



Phase 1: Pre-Declaration

The NATURE of the Landowner

Private LandownerState Owned

• Individuals;
• Companies;
• Trusts; and
• Close Corporations;

• Organs of State;
• Held in Trust by the 

State on behalf of a 
community.

Section 34(2) NEM: PA
Section 23(3) and 

section 28(3) NEM: PA



Phase 1: Pre-Declaration

State Land - Section 34(2) of NEM: PAA

If it is proposed to declare an area under section 23(1) or 28(1) as a nature reserve or 
protected environment and that area consists of or includes-

a) Land owned by the State, the MEC may make that declaration only with the 
concurrence of the Cabinet member or the MEC responsible for the administration 
of that land.

b) Land which is held in trust by the State or an organ of state for a community or other 
beneficiary, the MEC may declare that area only with the concurrence of the trustee 
and the community involved.

What does “concurrence” actually mean?

• Joint gazette Notice?
• Written Consent?

QUESTION
IS THIS HAPPENING?



Phase 1: Pre-Declaration

Examples

1. If the Department of Public Works owns the land, the MEC
responsible for the administration of the land would be the MEC of
Public Works.

2. If a local municipality owns the land, the MEC responsible for the
administration of that land would be the MEC of COGTA.

3. What if the Provincial Conservation Agency owns the land? The
MEC responsible for the administration of the land would be MEC
for Environment Affairs – the same MEC who would declare the
land.



Phase 1: Pre-Declaration

Private Landowners - Section 23(3) or 28(3) of NEM: PAA

The TYPE of Engagement = The TYPE of Protected Area proposed

1. Protected Environments (s28(3) NEM: PAA)

“A notice under subsection (1)(a) may be issued in respect of private land if
the owner has requested or consented to the declaration contemplated in
subsection (1)(a) and the Minister or MEC has given the owner notice in
writing in terms of section 33.”

Meaning?
• The landowner needs to merely “consent” to or “request” the declaration.
• The MEC must simply “notify” the landowner in terms of the PPP (s33).
• The landowner may not negotiate any terms of the declaration - it is not a

“written agreement”. (This is why the landowner may not withdraw from
the declaration of a PE (see s29 NEM: PAA) and why there is no notarial
deed requirement for a PE.)



Phase 1: Pre-Declaration

Private Landowners - Section 23(3) or 28(3) of NEM: PAA

The TYPE of Engagement = The TYPE of Protected Area proposed

Nature Reserves (s23(3) NEM: PAA)

“A notice under subsection (1)(a) may be issued in respect of private land if
the owner has consented to the declaration by way of written agreement
with the Minister or MEC.”

Meaning?
• The landowner provides “consent” but in addition, may negotiate the

terms of the declaration. Why?
• The term of negotiation must be recorded in a notarial deed.
• The landowner may also “withdraw” from the declaration.



Phase 1: Pre-Declaration

The “Written Agreement” vs Notarial Deed

• The “written agreement” is distinct from the Notarial Deed.

• The “written agreement” provides CONSENT for the proposed declaration
and contains specific conditions of the declaration.

• The Notarial Deed simply records the terms of such consent in conjunction
with the gazette Notice and acts to bind successors in title.

• Simply put - The notarial deed is a formal contract that relates specifically to
property. (Thus, the biodiversity value of the property is irrelevant and
should not be in the notarial deed – it has no legal significance in a notarial
deed.)



Phase 1: Pre-Declaration

Content of the “Written Agreement”

Consider:

✓ According to section 35(3)(b), the terms of the section 23(3) “written agreement” must
be recorded in a notarial deed and registered against the title deed.

✓ At the core – the function of a notarial deed in this context is to ‘attach’ statutory
protection over certain property and adhere to any specific conditions negotiated by the
landowner.

✓ Most of the legal implications (‘conditions’) of the declaration are provided for by NEM:
PAA and no party may contract out of statutory provisions.

✓ The notarial deed is difficult and expensive to amend, therefore the more information in
the notarial deed the more likely it is to require an amendment, especially if the
notarial deed contains information that is subject to change.

✓ Thus, the “written agreement” should only consider information which is not likely to
change and has a direct link to the terms of the consent.

Recommendation: streamline the “written agreement”:
✓ Format as a “written agreement” not as a notarial deed;
✓ Exclude all parties except the MEC and landowner;
✓ Avoid including the appointment of the Management Authority in the “written

agreement”, where possible;
✓ Include only binding conditions that do not conflict with NEM: PAA and relate to the

property.



Phase 1: Pre-Declaration

Private Landowners – How do they Consent?

Now that we understand what needs to be signed by the private landowners, we need to 
unpack how they provide their consent.

Consider the following scenarios: 
1. After a number of years of preparation, the “written agreement” is signed by a

director, Mr B, to declare a Nature Reserve over land owned by XYZ (Pty) Ltd. Once
declared, someone from XYZ (Pty) Ltd contacts the department to confirm that the
company has not consented to the declaration.

2. Mrs S is listed as the landowner on the title deed. She has signed the “written
agreement” consenting to the declaration of the land a Nature Reserve. A few months
after the declaration, her estranged husband contacts the department stating that he
owns half of the property since they are married in community of property. He does
not wish to declare the land as a NR.

What do you do?

This is why there are SPECIFIC requirements in place designed to verify
information before a decision/step is taken which materially affects the property.



Phase 1: Pre-Declaration

Private Landowners – How do they Consent?

Landowner Type Verify that the following is provided

Individual • Marital Status (if married in community of property – the spouse 
has equal ownership).

• ID Book.

Company • Company Resolution appointing 1 director to sign the declaration 
documents on behalf of the company.

• Company Documents.
• ID of nominated person.

Close Corporation • Resolution appointing 1 director to sign the declaration 
documents on behalf of the company.

• CC Documents.
• ID of nominated person.

Trust • Trust Resolution appointing 1 trustee to sign the declaration 
documents on behalf of the company.

• Trust Documents.
• ID of nominated person.

The MEC • Appointment letter from the Premier.
• ID Book.



Phase 1: Pre-Declaration

STEP 2 - PUBLIC PARTICIPATION PROCESS
(section 32 and 33 NEM: PAA)

Section 32 (1) NEM: PAA -

The MEC must consult –
• The Minister and other national organs of state;
• The relevant municipality;
• All provincial organs of state; and
• The lawful occupier.

And follow the process set out in section 33.



Phase 1: Pre-Declaration

STEP 2 - PUBLIC PARTICIPATION PROCESS

Section 33(1) NEM: PAA –

The MEC must

a) Publish a Notice of Intention in the gazette and two newspapers in 
the affected area; and

b) If it is proposed to declare private land as a PE, send a copy of the 
proposed notice by registered post to the last known postal address 
of each owner of land within the area to be declared and inform 
any other person in an appropriate manner whose rights may be 
materially and adversely affected.



Phase 1: Pre-Declaration

STEP 2 - PUBLIC PARTICIPATION PROCESS

Section 33(2) NEM: PAA –

The Notice of Intention must:

a) Invite members of the public to submit to the MEC written 
representations or objections within 60 days from the date of 
publication; and

b) Contain sufficient information to enable members of the public to 
submit meaningful representations or objections, and must include 
a clear indication of the area that will be affected.

What is considered  “sufficient” 
or “a clear indication”?



Phase 1: Pre-Declaration

The ‘Scope’ of the Notice of Intention

It is important to be aware of the relationship between the notice of intention to declare a 
PA and the final gazette Notice.

✓ Ideally, the Notice of Intention should contain the same information as the final gazette
Notice. 

✓ The information in the Notice of Intention has undergone a PPP and therefore, the 
public have had an opportunity to submit comments.

✓ Keep in mind that a final gazette Notice remains valid until set aside – but the Notice of 
Intention has no legal force. 

What changes between the Notice of Intention and final gazette Notice are acceptable?
✓ The Notice of Intention should have the same detail in its descriptions of the affected 

properties. 
✓ The final gazette Notice may not include any ‘new’ information that alters the scope of 

the declaration. 
✓ The final gazette Notice may omit information that was in the Notice of Intention – this 

is because if the final gazette Notice omits a certain property, the rights of the 
landowner is not adversely affected, the rights remain unchanged.



Phase 1: Pre-Declaration

Consideration of Representations

Section 33(4) NEM: PAA

“The Minister or MEC must give due consideration to all representations or objections 
received or presented before publishing the relevant notice.”

QUESTION

Are MECs aware that they are required to decide any 
representations/objections? 



Phase 1: Pre-Declaration

The Joint Planning Task Team (“JPTT”)

1. What is it?
2. Purpose?
3. Statutory Powers?

Administrative Law = What is the JPTT?

• Any Organ of State derives its power either by statute or by delegation of
powers. (Eg: the Minister of EA derives her powers from the Constitution.
We cannot just create a ‘Minister of Nature Reserves’ as there is no
empowering provision).

• JPTT is not an organ of state and it does not derive powers from statute or
through a delegation of powers.

• The Ministers appear to have indicated that it is a platform for
interdepartmental sharing and consultation with the DEA, DMR and DWS -
There is no formal documentation verifying this position and the legislation
does not provide for the JPTT.

• There are no ToR which guide the agenda of the JPTT.



Phase 1: Pre-Declaration

The Joint Planning Task Team (“JPTT”) (cont.)

Administrative Law = What is the JPTT?

• Ordinarily, the MEC is required to consult with the Minister of EA and other OOS prior
to the declaration. The Minister does not have the power to overturn the MECs decision
as the MEC has concurrent powers. Thus, even if the JPTT was formally constituted, the
Ministers cannot delegate powers which exceed their own (functus officio).

Therefore – in the absence of any other conflicting information:

• The JPTT, at most, can be treated as an additional body to include in the consultation
process;

• If the JPTT wishes to object to a proposed declaration, it must be encouraged to do so
by participating in the prescribed PPP and submit representations to the MEC for
consideration within the prescribed time-frames; and

• Any action or decision taken by the JPTT is prima facie void and without force as the
JPTT has no legal powers or authority.



Phase 2: Declaration and Approval



Phase 2: Declaration and Approval

The Declaration

✓ The gazette Notice = administrative action!
✓ The gazette Notice attaches statutory protection over certain property.

What MUST be included in the final gazette Notice:
✓ Section 23(1) and 28(1) require that the Notice “declare an area specified” as a “nature

Reserve”/ “Protected Environment” (or part thereof) and “assign a name”.

Strictly – the above information is all that is required to be included in the gazette Notice.

What about the following information:
✓ The landowner’s details - PPP has already been undertaken and the landowner has

already consented to the declaration – there is no reason to include the landowner’s
details in the gazette Notice. (There is no legal benefit).

✓ The Management Authority – Section 38(2) requires that the Management Authority be
appointed by the MEC “in writing”, there is no requirement that this be published in the
gazette.

Recommendation – the above information may change at any time between the ‘consent’,
‘declaration’ and ‘notarial deed endorsement’ steps. The Landowner may sell the property
and the Management Authority may be the landowner! If this info in included in the
gazette Notice, and the info changes, there can be hurdles further down the process…



Phase 2: Declaration and Approval

The Declaration

What if the gazette Notice incorrectly described the property?
✓ If the property is not accurately described, the gazette Notice may declare the incorrect

property, which has a variety of different repercussions. (eg: wrong property, no
consent from owner, invalid process)

✓ If the property declared is not recognised as per the Deeds Office records, there is
nothing to attach the statutory protection to!

✓ The Protected Areas Database (GIS Map) uses data from the Deeds Office to overlay
the protection on the declared property – if the property does not exist, it cannot
overlay the protection.

✓ Note: we have discussed the fact that an administrative action (even one that is
flawed) remains valid until set aside – but consider a scenario where the property
declared does not actually exist? In this case –although valid, the gazette Notice has no
effect.

Eg: a landowner has subdivided his/her land to form “Portion 1 of the Farm XYZ No. 3”
and the “Remainder of the Farm XYZ No. 3”. He/she provides you with approved Surveyor
General Diagrams for the subdivision. You proceed to declare “Portion 1 of the Farm XYZ
No. 3” as a nature reserve. However, unbeknown to you, the subdivision (although
approved) has not been registered at the Deeds Office.



Phase 2: Declaration and Approval

A Flawed Gazette Notice

Correction Notice or Withdrawal?

There is no express direction from NEM: PAA which option is preferred but 
there are some procedural considerations -

1. Withdrawal
• By Notice in the gazette;
• Protection ceases until re-declaration;
• Re-declaration involves PPP; and
• MEC may only withdraw by resolution of the legislature of the relevant 

province.

2. Correction Notice
• By Notice in the gazette;
• Protection continues as long as the scope of the CN does not go beyond 

the scope of the original gazette Notice.



Phase 2: Declaration and Approval
Approvals and Assignments

Currently in practice, the assignment of the Management Authority and approval of the 
Management Plan occur at various stages of the declaration process.

What does the legislation say:

1. Assignment of the Management Authority 
• Section 38(2) the MEC, in writing:

➢ Must assign the Management of a nature reserve to a suitable person,
organisation or organ of state;

➢ May assign the management of a protected environment to a suitable
person, organisation or organ of state, provided that the owner and lawful
occupier have requested or consented to such assignment. (why “may”?)

• Section 39(1) the MEC may only make the assignment with the concurrence of
the prospective Management Authority.



Phase 2: Declaration and Approval
Approvals and Assignments

Currently in practice, the assignment of the Management Authority and approval of the 
Management Plan occurs at various stages of the process.

What does the legislation say:

1. Approval of the Management Plan
• Section 39(2) the Management Authority assigned in terms of section 38 must ,

within 12 months of the assignment submit a Management Plan to the MEC for
approval.

Question: 

In terms of the Declaration Process:

- When must the Assignment and Approval
occur?

- What are the timeframes?



Phase 2: Declaration and Approval

Approvals and Assignments

From a PRACTICAL PERSPECTIVE we need to consider a few factors:

✓ The ‘trade-off’
• Private landowners are given financial incentives for the declaration of their land

as a nature reserve PROVIDED that the land is managed adequately.
• These incentives are also intended to allow the landowners to be financial able to

operate and manage their properties in accordance with the MP.
• Thus – the longer is takes to submit a MP, the longer the property is managed

outside of an approved MP.

✓ The MEC is not regularly available and is not familiar with the various PAs declared in
his/her province:
• Before the documents even reach the MEC (as you will all know), regardless of the

Province, there are a number of internal processes/approvals to obtain – this can
take months!

• As previously mentioned, the MEC is not intimately familiar with the PAs declared
in his/her province and therefore is often not in a position to substantively
decide/review MPs or MAs, especially if they are submitted in isolation of the other
steps.



Phase 2: Declaration and Approval

Approvals and Assignments

Recommendation:

After PPP, when the draft gazette Notice for a particular PA is submitted to the MEC for
signature, the MEC should simultaneously be asked to decide the following:

✓ The appointment of the Management Authority.
• the appointment must be in “writing” – thus it may be a simple, succinct letter of 

appointment which provides for a counter signature of the prospective 
Management Authority.

• The appointment letter may be a stand alone document as it does not need to 
form part of any other agreement/document – as the MA may change from time 
to time.

✓ The approval of the draft Management Plan.
• The Management Plan is also a stand alone document and should not form part of 

any other agreement/document as it WILL change from time to time.



Phase 2: Declaration and Approval

Approvals and Assignments

What about the CO-MANAGEMENT AGREEMENT?

Section 42(1)(a): the MA may enter into an agreement with another organ of state, local 
community, individual or other party for –

a) The co-management of the area; or
b) Regulation of human activities that affect the environment.

Section 42(2): the Co-Management Agreement may provide for-

a) The delegation of powers by the MA to the other party to the agreement.

What is the scope of this
delegation? Does the MEC
need to approve such
delegation?

Section 42(5): where the MEC cancels the Co-
Management Agreement forming a material terms of an
agreement contemplated in s20(3), s23(3) or s28(3),
the declaration is withdrawn or affected part is
excluded.



Phase 3: Post - Declaration



Phase 3: Post - Declaration

Tasks Protected 
Environment

Nature Reserve

Letter to the
Minister of EA

✓

(s30 NEM: PAA)

✓

(s27 NEM: PAA)

Letter to the
Registrar of Deeds

✓

(s36(1) NEM: PAA)

✓

(s36(1) NEM: PAA)

Endorsements of
Notarial Deed
Agreement

x
✓

(only for PRIVATE landowners –
s36(3) NEM: PAA)



Phase 3: Post - Declaration

Letter to Minister of Environmental Affairs

Section 27 (NR) and Section 30 (PE):

“The MEC must promptly forward to the Minister a copy of each 
notice issued”

(Recommendation – submit a draft letter for the MEC to sign simultaneously
with the gazette Notice, letter of appointment of the MA and letter of
approval of the MP.)



Phase 3: Post - Declaration

Letter to Registrar of Deeds Office

Section 36

1. The MEC must in writing notify the Registrar of Deeds whenever an area is declared as
a Special Nature Reserve, National Park, Nature Reserve or Protected Environment.

2. The notification must include a description of the land involved and the terms and
conditions of any notarial deed.

3. On receipt of the notification, the Registrar must record the declaration in the relevant
registers and documents.

This section requires some unpacking…



“UNPACKING THE NOTARIAL DEED 
ENDORSEMENT PROCESS”



Phase 3: Post - Declaration

Notarial Deed 

vs

CRC Endorsement (State Land & PE)

What’s the difference?



Phase 3: Post - Declaration

Notarial Deed 
vs

CRC Endorsement (State Land & PE)

▪ NEM: PAA does not EXPRESSLY require any endorsement on the title deeds of
State land.

▪ NEM: PAA expressly requires the endorsement of a Notarial Deed on private
land for Nature Reserves, Special Nature Reserves and National Parks (not
Protected Environments).

▪ However, in response to section 36 of NEM: PAA, the Chief Register’s Circular
(10 of 2009) (“CRC”) seems to require an endorsement.

Section 36(1):

“The Minister or MEC, as the case may be, must in writing notify the Registrar of
Deeds whenever an area is declared as a special nature reserve, national park,
nature reserve or protected environment, or as part thereof, or whenever a
declaration in respect thereof is withdrawn or altered.”



Phase 3: Post - Declaration

Notarial Deed 
vs

CRC Endorsement (State Land & PE)

Section 36(3):

“On receipt of the notification, the Registrar of Deeds must records any such
declaration, withdrawal or alteration in the relevant registers and documents in
terms of section 3(1)(w) of the Deeds Registries Act, 1937.”

Section 3(1)(w) of the DRA:

“The Registrar shall, subject to the provisions of this Act:
(w) Record all notices, returns, statements, or orders of court lodged with him in
terms of any law;”



Phase 3: Post - Declaration

Notarial Deed 
vs

CRC Endorsement (State Land & PE)

(As soon as an area is declared) Item 3.2.3 CRC:

“In compliance with the provisions of section 36(3) of the Act the Registrar of Deeds must,
upon receipt of a notification referred to in paragraph 3.2.1., note a caveat against the
immovable property concerned, to the effect that the title deed of the property must be
endorsed whenever it is lodged for an act of registration. A caveat in the above-mentioned
regard must contain clear instructions with regard to the endorsement of a title deed of the
property concerned.”

(if the title deed arrives at the DO but not for the ND) Item 3.2.4. of CRC:

“Whenever the relevant title deeds have been lodged for whatever purpose, OTHER THAN
THE REGISTRATION OF A NOTARIAL DEED contemplated in section 35(3)(b), the same must
be endorsed along the following lines:”



Phase 3: Post - Declaration

Notarial Deed 
vs

CRC Endorsement (State Land & PE)

Paragraph 3.2.4 Endorsement (for ease of reference, let us call it the “CRC Endorsement”):

Endorsement in terms of section 36(3) of Act No. 57 of 2003

*The within-mentioned property has, by notice in Government/Provincial Gazette No.**, been declared
a special nature reserve / nature reserve / protected environment / national park, subject to the
conditions contained therein***.
or

*The notice of declaration as special nature reserve / nature reserve / protected environment / national
park on the within-mentioned property, as will appear from the endorsement, has by virtue of notice in
Government/Provincial Gazette No. …….**/ been amended / withdrawn subject to the conditions
contained in the said Government/Provincial Gazette***.

DATE REGISTRAR OF DEEDS

* Omit whichever is inapplicable
** Insert number of relevant Government/Provincial Gazette
*** State terms and conditions contained in Government/Provincial Gazette



Phase 3: Post - Declaration

Notarial Deed 
vs

CRC Endorsement (State Land & PE)

CONSIDER: -

• Protected Environments do not require a notarial deed – so no notarial deed will ever be
lodged - thus, the “CRC Endorsement” will remain.

• National Parks/Special Nature Reserves are not usually privately owned – so these will not
require a notarial deed in most cases and no such notarial deed will ever be lodged – thus
the “CRC Endorsement” will remain.

Therefore, UNLESS the land is privately owned – every National Park, Special Nature Reserve,
Nature Reserve and Protected Environment will only have a “CRC Endorsement”.

NOTE: The CRC Endorsement is ONLY ‘attached’ when the title deed goes to the Deeds Office
for any reason OTHER THAN THE REGISTRATION OF A NOTARIAL DEED. Therefore, it is
important to remember that it may be years and even decades before the CRC Endorsement
is even attached to the title deeds.

Eg: think about how often the title deeds for State owned land go to the Deeds Office?



Phase 3: Post - Declaration

Summary (for Stewardship Projects)

Type of Endorsement “Post-Declaration” Steps

CRC Endorsement:

• Protected Environments
• State Owned NR

• Letter to Minister of EA; and
• Letter to the Registrar of Deeds.

End of declaration process.

Notarial Deed Endorsement:

• Privately Owned NR.

• Letter to Minister of EA; 
• Letter to the Registrar of Deeds; and
• Execution and Registration of a Notarial 

Deed.

End of declaration process.

Let’s move onto the Notarial Deed process…



Introduction: Notarial Deeds

Before we can understand a ND, we need to understand a title deed and 
property law…

• An efficiently functioning management system for immovable
property is vitally important in any country. Why?

• Over the years, the property owner may have changed, the size of
the property may have changed, historic servitudes may exist – all
these need to be recorded accurately so that the rights or interests of
affected members are not prejudiced – this is the title deed.

• Therefore, a title deed is the most important formal document that
contains all the relevant (legal) information relating to that property.



Introduction: Notarial Deeds

Question: Why is there a requirement for a Notarial Deed for a NR but 
not for PE?

Consider this..

For PE:
• The Landowner provides “consent” to the declaration.
• The declaration is not expressly binding on “successors in title” but the Landowner may 

not “withdraw”, (only the MEC may).

For NR:
• The Landowner provides consent by “written agreement” with the MEC.
• The declaration is “binding on successors in title”.
• The “written agreement” must be recorded in a Notarial Deed.
• BUT – the landowner may “withdraw” from the declaration and the MEC must withdraw 

the Notice.

(NB – “written agreement”)



Introduction: Notarial Deeds

What is the ND?
(in the context of NEM: PAA)

Simply put:

• Private owners of NR enter into “written agreements” with the MEC before the NR is
declared.

• This “written agreement” is not merely ‘consent’ – the landowner may negotiate
certain terms of the declaration and these will be unique to every landowner.

• The CRC Endorsement is generic and does not contain specific conditions – thus a ND
is required.

• The ND is a special document that records the salient terms of a legal
transaction/agreement and binds these terms to a particular immovable property.

• The document is regarded as a contract and it is registered at the Deeds Office and
endorsed on the title deed – meaning it becomes a condition in the title deed.

• The terms of the ND stay with the PROPERTY and not the LANDOWNER.

Example: Landowner ‘A’ decides that the declaration should only persist for 40 years and the ND provides
for this. Landowner ‘A’ sells the property to Landowner ‘B’ within 5 years of the declaration. Unless
Landowner ‘B’ amends the written agreement, declaration Notice and Notarial Deed, the same terms
negotiated by Landowner ‘A’ will apply to Landowner ‘B’.



Introduction: Notarial Deeds

What does the ND look like against the title deed(s)?
(format?)

• At the heart – a ND is simply a contract prepared by a notary public that is registered in
the Deeds Office and the registration number and terms are then added to the content of
the title deed as a new condition.

Example:



Preparing the Notarial Deed

THE PARTIES INVOLVED

1. Landowner and the MEC
2. The nominated representative
3. The Notary Public

Preparing the actual ND document:

• The notary public will prepare one ND Agreement and a Special
Power of Attorney (SPOA) for the landowner and for the MEC.

• The ND document will state the details of each party, the name of
the NR, the gazette Notice and any specific conditions negotiated by
the MEC and landowner.

• The ND document will also state the name of the ‘nominated
representative’ and the notary public appointed.



Preparing the Notarial Deed

Landowner

The MEC

• Signs the SPOA which nominates a
nominated representative to sign
the final ND on their behalf;

• initials a copy of the ND; and
• Must be witnessed by 2 competent

witnesses.

• Signs the SPOA which nominates a
nominated representative to sign
the final ND on their behalf;

• initials a copy of the ND; and
• Must be witnessed by 2 competent

witnesses.

Must provide 
FICA 

Documents

Note: the reason why there is a nominated representative is to
reduce the administrative burden related to many signatories
because the final ND must be signed in the presence of the notary
public.



FICA DOCUMENTS

Party FICA Documents

Individual • ID Document.
• Proof of Residence (not older than 3 months).
• SARS document confirming Income Tax number.

Company • Company Registration documents.
• Company Resolution (nominating a person to sign on behalf of company).
• Proof of registered office.
• SARS document confirming VAT/Income Tax number.
• Any shareholders owning more than 25% of company must also provide the 

above.

Trust
(Community)

• Trust Documents.
• Letter of Authority (from Master of the HC).
• SARS document confirming Income Tax/VAT number.
• Resolution by trustees nominating one person to sign on the Trust’s behalf.

MEC • Proof of appointment as MEC.
• ID book.



Preparing the Notarial Deed

Result:
✓ signed SPOAs; and
✓ initialed NDs.

Kept in the notary 
public’s ‘protocol’.
(these do not get 

lodged at the Deeds 
Office)

The next step is the signing 
(“execution”) of the final ND…



Executing the Notarial Deed

Nominated 
Representative

• Signs the final ND in the presence of the notary public.
• The nominated representative signs the final ND on behalf of

each party that he/she represents. (eg: if he/she represents
three parties, he/she will sign three times)

The Notary 
Public

• Notarizes (executes) the ND and lodges at the Deeds Office.
• The notary public is responsible for verifying all the information

in the ND – these documents are kept in his/her ‘protocol’.

This is an NB job – if anything goes wrong on the ND, the notary public is
responsible. For example: if someone signs on behalf of a company without
the required resolution, this would render the ND invalid.

The executed ND is then lodged with
the Deeds Office and if there are no
issues, it is registered against the title
deed.



“PRACTICAL CHALLENGES IN THE 
DECLARATION PROCESS & SOLUTIONS”

Amazon in Brazil



Challenges

• Different approaches in different jurisdictions (eg: approach by Deeds
Office or the MEC differs in each area).

• Unfamiliar territory (trial and error).
• Fear of the unknown (Landowners/the MEC/the Provincial Conservation

Boards).
• Institutional delays (internal signatures take a long time).
• No formal legal advice or contradicting legal advice (the declaration

process transects many branches of law).
• Property law is complex.
• Landowner complications (who EXACTLY is the landowner

(trust/company/community/individual/State) and does the Landowner
understand the implications?)

OPEN TO CHALLENGE..



Possible Ideas to Address Challenges?

• Training and workshops to regularise the approach to declarations and to
learn from each other's mistakes/successes.

• Constitute informal Task Teams at a provincial level to facilitate the process
between the landowner/MEC/Conservation Board/NGOs.

✓ In KZN, we have a PAD Task Team which meets once a month to submit
documents for the MEC’s signature, receive signed documents and to discuss any
issues. We have arranged formal briefs for the officials who form signatories of
internal documents so that the signatories understand the documents before
them and the risk thereof.

✓ This assists in streamlining the process at the department by implementing
timeframes for the relevant signatures; and

✓ This creates an open channel of communication that allows the department to
engage with the Conservation Boards to ask any questions that may suspend the
signing at a higher level.

• Develop a working relationship with an attorney/conveyancer – they should
be able to provide ad hoc advice on any complex issues relating to
property law during the process.



Discussion

Any questions?



THANK YOU

Samantha de Villiers
Ndlovu de Villiers Attorneys

Block A Victoria House, Victoria Country Club Estate, Pietermaritzburg
Tel: 033 001 7521 Cell: 074 447 8446

Samantha@ndvlaw.co.za
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